Navigating around ASCs’ legal hurdles

When it comes to regulatory issues involving ambulatory surgery centers, the state of affairs often depends on the state where the facilities are located
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A legal opinion plunged New Jersey’s ambulatory surgery centers into limbo last year and legislators committed themselves to fix a consequential but narrow issue. All of the interested parties came to the table—hospitals, insurers, physicians—and the table was soon cluttered with baggage.

The effort stalled under the burden of unresolved points of contention, and the expected solution does much more to restrict and regulate surgery centers even as it frees them of their legal quandary. If passed in the anticipated form, new surgery centers would be prohibited unless they’re in partnership with a hospital or medical school.

The Ambulatory Surgery Center Association estimates there are more than 5,000 surgery centers nationwide, and about a fifth of them are joint ventures between physicians and hospitals. Skirmishes like the one in New Jersey between hospitals and the physician-owned facilities continue to flare up as tensions ebb and flow, each side at times eyeing the other as a threat to survival. In Georgia, a long dispute over the certificate-of-need treatment of surgery centers operated by general surgeons ended in the physicians’ favor with concessions made to hospitals for their grudging acceptance.

Elsewhere old opponents reach detente through joint ventures or decide to focus attention and energy elsewhere as they fight to improve reimbursement for their services. In Utah, the surgery centers have been battling in the state Legislature for what they view as fair footing with hospitals, prompting David Gessel, vice president of government relations and legal affairs for the Utah Hospitals and Health Systems Association, to begin testimony to a state Senate committee this way: “I know it may get tiring to hear our opposition to bills. Well, frankly it’s tiring to have bills come forward that are attacking hospitals.” On reflection though, Gessel says he got carried away and both sides have since committed themselves to talking constructively, if not always agreeing, with the surgery centers.
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In the Garden State

The situation in New Jersey started in November 2007, when Health Net lost a lawsuit involving Wayne (N.J.) Surgical Center and its physician owners. The insurer alleged the doctors’ billing practices violated the state’s Insurance Fraud Prevention Act, in part because their referrals to the surgery center they owned violated a state law known as the Codey Act, which prohibits physician self-referral except under certain scenarios, a sort of home-grown Stark law. One of those exceptions reaches surgical facilities that are extensions of a physician’s medical practice. The state’s Board of Medical Examiners in 1997 interpreted that to include facilities jointly owned by multiple physicians, which subsequently became a popular business model in the state.

Judge Robert Contillo, although he ruled Health Net didn’t have a case, concluded that Wayne Surgical Center, along with the many facilities just like it throughout the state, was unrecognizable as an extension of the practices of its owners. Suddenly, the referrals routinely made by “thousands” of New Jersey doctors would be viewed as illegal.

“I’ve worked in a variety of states,” says Dennis Simmons, chief operating officer of Wayne Surgical Center, “Some states you can figure it out. It’s clean, easy. New Jersey?” He laughs. Simmons is not at liberty to talk about the lawsuit because it remains under appeal. He’s fine, however, with the broader changes the case appears to have wrought in the way his industry is regulated. “We’ve looked at everything that’s been proposed. At this point in time we’re comfortable with it. I can’t say that about the rest of the industry.”

Initially lawmakers, led by state Senate President and Codey Law namesake Richard Codey, sought a targeted fix, introducing an amendment in January that would allow the referrals as long as the referring physician performed the surgery and wasn’t compensated for the volume or value of the business referred. In March, the bill was replaced with a substantially more complicated and stringent amendment that included a two-year moratorium on new surgery centers and a task force assigned to study the issue in depth during the timeout. The Legislature adjourned for the summer without a vote.

Now John Fanburg, a partner in the law firm WolfBlock who represents the New Jersey Association of Ambulatory Surgery Centers, says he expects the legislation to be modified to skip the moratorium and permanently preclude new facilities except ones that are joint ventures.

And he expects it to pass. “At this point I think it would be hard to turn that around,” Fanburg says. “I think there is pressure from hospitals, some of whom feel hurt by the surgery-center development as impacting the hospitals. They’re basically drawing a line in the sand on a going-forward basis: We don’t want that level of competition.”

Randy Minniear, the New Jersey Hospital Association’s vice president for legislation and policy, says Fanburg largely has it right. Hospitals don’t want that competition, because they consider it unfair. Minniear, though, downplays the hospital community’s role in pushing the argument beyond the narrow Codey Law conundrum. Minniear says the Wayne Surgical decision sort of pushed the lid from Pandora’s box, and there was something else that gave the lid a shove, he adds.

January brought the conclusions of the New Jersey Commission on Rationalizing Health Care Resources, informally known as the Reinhardt Commission for Chairman Uwe Reinhardt, a Princeton University healthcare economist.

The report cited research published in the journal Inquiry, a publication of Excellus Health Plan, showing that each additional surgery center per 100,000 people reduces hospitals’ outpatient surgical volume by 4.3%. The number of licensed surgery centers in the state grew from five in 1995 to 95 in 2006, according to consulting firm Avalere Health’s New Jersey Health Care Almanac, which the commissioners consulted (there are now 120 centers listed by the Health and Senior Services Department). The almanac estimates there was a parallel explosion of physician-owned facilities with only one operating room, which don’t have to be licensed.

The commission concluded that the doctors were capturing business from hospitals without having to report comparable financial, quality and safety data to the state, and without sharing the burden of charity care. The report recommends overhauling the licensure framework, in which surgical practices with only one operating room (about half the facilities in the state) have not had to be licensed by the state Health and Senior Services Department because they fall under the purview of the state Board of Medical Examiners. And the panel showed sympathy for the competitive disadvantage hospitals face because of their charitable obligations. “I’m sure that had something to do with the reaction of a moratorium,” Minniear says.

He and Fanburg, the lawyer for the surgery center association, expect the imminent but still evolving legislation—it could be introduced as soon as this week—will address all or most of the issues identified in the report. The licensure of the smaller operations also means they would pay an accompanying tax on gross revenue, which goes toward compensating hospitals for charity care. Fanburg says it’s still up in the air whether the tax rate would be different for one-room facilities, and the draft legislation waives certain physical plant requirements that could force many of them out of business if they had to retrofit buildings with, for example, separate recovery rooms.

A familiar story in Georgia

Things down in Georgia followed a similar storyline: conflict, lawsuit and then a grudgingly accepted legislative resolution.

Georgia’s Board of Community Health in late 2007 decided to treat general surgeons as single specialists, opening the door for them to open CON-exempt ASCs as long as they have only one or two operating rooms. The Georgia Alliance of Community Hospitals and a handful of members quickly filed a lawsuit challenging the board’s authority to make the change.

After some tough negotiating in the state’s General Assembly, lawmakers in April approved a bill that enshrines the rule favorable to general surgeons and makes a number of other changes as well—like in New Jersey, the solution to a narrow issue was a vehicle to address long-standing disagreements. New ASCs will be required to provide indigent care, they must have an affiliation agreement with a nearby hospital that would provide backup in cases with complications and hospitals are allowed to require the facilities’ physicians to maintain staff privileges. It also extends the CON exemption to hospital-physician joint ventures, and it extends financial reporting requirements to exempt facilities.

The bill passed without the support of the hospital association. “I’m not sure how peaceful it was, but we did reach a compromise,” says Georgia Hospital Association spokesman Kevin Bloye. “We’re moving on.”

The compromise went far enough to end the lawsuit, which was dismissed in July. A member of the alliance that brought the lawsuit was 439-bed Phoebe Putney Memorial Hospital in Albany, Ga., which several years ago successfully took its fight over an exemption sought by a proposed general surgery center to the Georgia Supreme Court. “For good or bad, the issue was put to rest,” says Thomas Chambless, Phoebe Putney’s senior vice president and general counsel. “A lot of political capital was expended on all sides of the issue over a period of years.” Chambless says his hospital has yet to be hurt by surgery centers, but he believes if several general surgery facilities were to open, it would cause trouble. “We provide a tremendous amount of indigent care.”

In other parts of the country, the relationships between hospitals and their physician-owned outpatient competitors have navigated stretches of steady struggle, flashes of anger, tentative peace and outright collaboration.

Rob Schwartz, who is co-executive director for the Colorado Ambulatory Surgery Center Association and a senior vice president for the national organization, says the bad blood has largely ebbed in his state. “Colorado has truly moderated—the past battles are not in evidence,” Schwartz says. Those battles included proposed and defeated legislation, which, like New Jersey’s Codey Law, would have prohibited physicians from making referrals to facilities in which they held equity. “I think what you’re seeing are common concerns about the level of reimbursement,” Schwartz says. The CMS’ payment update for 2009, posted Oct. 30, translates to ASCs getting paid closer to 60% of what hospitals are reimbursed for the same procedures, down from 65% in 2008. Private insurers, meanwhile, often follow Medicare’s lead.

Schwartz points out that his board in Colorado now includes representatives of surgery centers that are joint ventures with hospitals: 233-bed Poudre Valley Hospital, Fort Collins, and HCA HealthOne, a network with seven hospitals and 12 joint-venture surgery centers. David Roy, vice president of operations for ambulatory surgery and outpatient services for HCA’s Continental division, recalls his pre-HCA days in the business working with physicians. “Why did we build our surgery center right across from the hospital? The reason was we took the business out of the hospital.” Now, he says, surgeons will be increasingly drawn to partnerships that bring hospitals management support, purchasing power and leverage in managed-care contracting. “You’re going to see that grow,” Roy says.

Schwartz adds, however, that things aren’t sanguine throughout the West, pointing in particular to Utah, where the industry has mounted failed efforts in the Legislature to force the state’s Medicaid program and Children’s Health Insurance Program to contract with surgery centers willing to accept their fee schedules and to prohibit hospitals from offering insurers discounts in exchange for restricted provider networks.

That latter bill drew the angry response from Gessel, the hospital association’s vice president for government relations and legal affairs. “What the bill does is go after the hospitals in an antitrust sense that it’s an unfair practice for us to contract with third-party payers except for straight whatever they tell us we’re going to get,” Gessel said during the committee hearing in February. “We haven’t been attacking them on a lot of things in public, like self-referral issues. If they want to get in the mud, we’re ready to do it.”

In an interview, Gessel says those words were hyperbole, and that his frustration led him to confront a couple of members of the Utah Ambulatory Surgery Center Association, leading to a new commitment on both sides to talk through issues in good faith.

“We clearly have had our differences,” Gessel says. “But we finally have crossed a bridge where we are talking to each other trying to find common ground.” It would be wrong, he stresses, to view Utah as a hot zone. “I don’t want to oversell this, other than I do believe we’re past the stage of demonizing each other.” 
